
ECA-Sponsored
AB 1086 Clarifies
“Or-Equal” Statute

By Phil Vermeulen,
ECA Legislative Advocate
Email: pvermeulen@surewest.net

t's always nice to start off my 

update by reporting on good 

news. I am proud to report that the 

governor has signed our spon-

sored bill, AB 1086 (Miller), which is 

now officially Chapter 132, Statutes 

of 2009. I received a call from the author, Assemblyman Jeff 

Miller, who was extremely pleased since this was his first bill 

to be signed as a freshman in the Assembly.

To refresh your memory Public Contract Code § 3400 is 

known as the “or-equal statute.” Its purpose is to give taxpay-

ers the benefit of contractor/manufacturer ingenuity that re-

duces the cost of construction while providing the same func-

tionality of the product or construction method specified by 

the public agency who is bidding-out the work. It does so by 

encouraging ingenuous contractors/manufacturers to bid 

jobs at a lower price, in anticipation of getting their ingenuous 

or-equal product or method approved by a public entity.

To help ensure that the “or-equal clause” achieved its 

goals for the public, the law 

was amended in 2001 

(through another of our 

sponsored bills) to allow a 

contractor up to 35 days 

after the award of the con-

tract to submit his docu-

mentation to the entity jus-

tifying that the material or 

method was equal to or 

greater than that which 

was specified in the RFP. In 

the end, taxpayers have 

benefitted tremendously by the reduced costs of the con-

struction of the public project due to Public Contract Code 

Section 3400.  

Unfortunately, while Public Contract Code Section 3400 

has served the public well for many years, there is at least 

one local agency that requires the receipt of or-equal submit-

tals before bid day, and provides that the only way to get ap-

proval is by the issuance of an addendum to the bid package 

before bid day; thus allowing every competitor the opportu-

nity to take advantage of the contractor's/manufacturer's in-

genuity that allows it to lower its bid!  A letter from the agency 

explains it position: "The most important part of this [or-equal 
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submission and approval] process is 

that requests for consideration of a 

substitute must be made prior to the 

receipt of bids. This requirement al-

lows the City sufficient time to evaluate 

a product's equality and issue an ad-

dendum to all bidders in order to pre-

vent one bidder from having an unfair 

advantage over another."

Ingenuity that leads to a lower bid is 

NOT an UNFAIR advantage - it is a 

classic FAIR advantage. It is an ad-

vantage that benefits society at-large 

by encouraging ingenuity.  It is an ad-

vantage that benefits taxpayers by 

leading to lower prices for the same 

functionality. It is exactly the kind of 

“good public policy” that we want bid-

ders to use to lower bids.

It has been suggested that the posi-

tion of that local public agency is really 

a subterfuge to assure sole-sourcing 

to favored manufacturers in violation 

of the whole purpose of the or-equal 

statute, but the sponsors would prefer 

to think that this is a misunderstanding 

of the basic intent of the law by that 

agency. Regardless of the public 

agency's intent for this action, to en-

courage exactly the innovation de-

sired to reduce costs to the public with-

out reducing quality, the sponsors 

have proposed closing this loophole 

within the code by adding a legislative 

finding to the statute.

This measure takes effect on Janu-

ary 1, 2010.  A BIG thank you is in or-

der to Barney Kamine who requested 

the introduction of this measure and 

helped immeasurably throughout its 

arduous journey by providing the tech-

nical expertise that was necessary to 

convince the Legislature and the gov-

ernor that this measure deserved its 

approval!

Disabled Veteran Law

I reported recently that ABX4 21 

was signed into law as part of the bud-

get package. This is the bill (which be-

came effective immediately as an ur-

gency statute) that eliminated "good 

faith effort" as a means to comply with 

the 3% disabled veteran business en-

terprise (DVBE) requirements on state 

public works projects.  

I regret to inform you that this 

change has already had an immediate 

impact. I learned this week that 

Caltrans has pulled back 13 jobs that 

were ready to be awarded because of 

this change in the law! So too, I've 

learned that myriad other state agen-

cies are working to make changes to 

comply with the new law, but that most 

agencies are in an absolute state of 

confusion as to how they will ultimately 

comply.

Yesterday, my colleagues and I de-

manded and were granted a meeting 

with the governor's staff, agency sec-

retaries, et al. When we walked into 

the governor's conference room over 

25 high level bureaucrats from each 

and every agency were there to "greet 

us."  After a nearly two hour meeting 

we were asked what our solution to the 

problem would be?  We immediately 

replied, "go back to the way the law 

was before the governor signed this 

bill!" Stay tuned!  ∆
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